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Abstract

In this essay I suggest that the attitudes to Jewish law and the conflicting interpretations
reflected by the early Jesus tradition are best understood within a landscape of change,
in which the character of torah as instruction, guidance, and description gradually mor-
phed into a more prescriptive and judicial nomos. Although the tensions described in
the sources usually concern Jesus and the Pharisees, a comparison with the legal inter-
pretation in some of the texts from Qumran sheds light on the principled differences
between the early Jesus movement’s understanding of the law’s character and function
and that of its opponents. It is suggested that Jesus and his early followers saw no con-
flict between the Torah'’s guidance and its pragmatic application, but objected to some

interpretations associated with its transformation.

Keywords

torah — nomos — halakah — formalism — essentialism — Qumran — Jesus

Published with license by Brill Schéningh | D01:10.30965/21967954-bja10065
© THOMAS KAZEN, 2024 | ISSN: 1869-3296 (print) 2196-7954 (online)


https://doi.org/10.30965/21967954-bja10065
http://brill.com/jaj
https://orcid.org/0000-0002-4683-3302
mailto:thomas.kazen@ehs.se

74 KAZEN
1 Introduction

The late Second Temple period saw numerous conflicts and dissensions con-
cerning torah interpretation and observance. While halakic controversies in
the Jesus tradition focus on Jesus and the Pharisees, extant evidence of con-
temporary legal interpretation and development is mainly found in the Dead
Sea texts. The character of many of these texts has often been described as real-
ist, or legal essentialist, in contrast to the nominalism, or legal formalism, that
came to predominate later rabbinic halakah, which is regularly but anachro-
nistically attributed to the Pharisees.! Within such a binary construction, Jesus
frequently seems to side with the legal essentialism of Qumran.

For a more meaningful understanding, however, we need to see this within a
broader framework and consider the gradual (and uneven) shift from Hebrew
tord (“law” as instruction, guidance, as in ancient West Asian tradition) to Greek

1 I use “halakah” and “halakic” when speaking of legal interpretation for practical reasons,
even before the rabbinic era, although, strictly speaking, the terminology is most probably
anachronistic. For the use of the concepts of realism and nominalism in halakic interpreta-
tions, see the seminal article by Schwartz, “Law and Truth,” followed by criticisms, especially
by Rubenstein, “Nominalism and Realism,” who nevertheless accepted Schwartz’s categories
when applied in a weaker and less binary form and suggested that nominalist characteristics
in any law will increase with time as “society changes from the time when its laws were fixed”
(181). Others, too, have pointed out that Qumran texts as well as rabbinic texts both display
various degrees of “nominalism” and “realism.” See for example Noam, “Traces of Sectarian
Halakhah,” 82-84, and Hayes, “Legal Realism,” who defends Schwartz against Rubenstein’s
sometimes — as she thinks — misplaced criticism but adds considerably to the debate (cf.
also Hayes, Divine Law, 169—245). Says Hayes: ‘It bears repeating that the difference between
rabbinic law and Qumran law is not that the former is exclusively nominalist while the lat-
ter is realist. Rather, as I have been arguing, rabbinic law differs from Qumran law in that it
incorporates a strain of nominalism according to which epistemological certainty in general,
and empirical considerations in particular, may occasionally be devalued or overruled in the
determination of law” (“Legal Realism,” 129). Shemesh similarly pointed to the “growing ten-
dency toward a nominalistic perception of the law” in rabbinic literature and emphasized the
“long developmental process” (Halakhah in the Making, 127—28). Later, Rubenstein has for-
warded further critique against Schwartz, arguing that the dichotomy between realism and
nominalism does not fit an analysis of the conflicts behind 4QMMT very well. At the same
time, he affirms his basic acceptance of the categories as reflecting underlying ontologies and
as relevant for analyzing historical developments of legal interpretation (“Nominalism and
Realism Again”). More recently, Aryeh Amihay (Theory and Practice, 19-30) has proposed a
revised terminology: legal formalism and legal essentialism, rather than the loaded terms of
nominalism and realism, “since philosophers and lawyers use the same terms in different
meanings” (22). Amihay’s arguments for replacing the terminology are convincing, and his
suggestion solves some of the problems inherent in the nominalism-realism debate. In the
subsequent text I will thus make use of Amihay’s terminology of legal formalism and legal
essentialism.
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THE CHANGING CHARACTER OF THE TORAH 75

nomos (constitution, law, jurisdiction),? taking place during the Greek and
Roman periods and sometimes described as a development from a descriptive
to a prescriptive function.® The judicial shades of meaning that Jewish “law”
was imbued with influenced the ways in which it was understood, interpreted,
interacted with, and adhered to.#

Within such a framework, some of the Dead Sea texts can be understood
to take legal essentialism in an innovative direction, at times expanding or
even breaking with previous custom and practice. The Jesus tradition, how-
ever, often suggests a custom-based and pragmatic or traditional approach but
without the more formalist defenses, including some strained exegesis, found
with later rabbis.? In the present paper I will argue that Jesus and his early fol-
lowers did not understand the Torah as legislation in a Greco-Roman sense
but as a resource for wisdom and understanding, making people righteous and
enabling them to exercise justice. Hence Jesus’ legal interpretation was intrinsi-
cally bound up with his prophetic critique of the elite and defense of the weak.
With such a traditional attitude to the law, there is no real conflict between the
guidance and instruction of the Torah and its pragmatic and customary appli-
cation.

We will begin by briefly outlining the development of Jewish law and its
characterization up to the Roman period. After this we will examine a couple
of texts from Qumran that provide us with a window into a process of reori-
entation with regard to the role and character of the Torah — a process which
characterized not only the yahad but late Second Temple period Jewish society

2 Greek nomos does carry the meaning of custom or tradition too, especially in classical Greek,
but increasingly takes on more judicial shades. For a short overview, see Pouchelle, “From térd
to vopog.” See further below, section 3. This is even more the case with the evolving Roman
legal tradition (lex), which should be taken into account in a broader discussion of New Tes-
tament and early Christian approaches to nomos but cannot be discussed here.

3 Lefebvre, Collections. See pp. 258-67 for a summary of Lefebvre’s argument about the re-
characterization of torah. Cf. Westbrook, Tigris to the Tiber, 1:21~71 (originally “Twelve
Tables”).

4 This is not to indicate an outdated dichotomy between Judaism and Hellenism, nor is it my
intention to suggest an opposition between a purportedly pure “Palestinian Judaism” and
an amalgamated “Hellenistic Judaism.” Rather, all versions of Second Temple Judaism were
deeply affected by global and regional cultural developments, including nationalist-religious
defenses against Greek influences in the Hasmonean period. For further discussion, see Him-
melfarb, Temple and Torah, 191—254; Yoshiko Reed, “Hellenistic Judaism.”

5 Shemesh, Halakhah; Kazen, Scripture. Although “traditional” is a somewhat slippery term,
I here refer to earlier, customary behavior which was more or less taken for granted until
questioned by innovative interpretations. Diverging traditions could, of course, exist simul-
taneously.
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at large. Finally, we will look at how the early Jesus tradition similarly attests to
this process, albeit in a slightly different key. We will also make some occasional
comparisons with later rabbinic formulations and interpretations.

2 Torah as Guidance

Biblical law is an expression of ancient West Asian law, although much younger
than most of the extantlegal collections often used for comparison. These col-
lections were probably used not by judges for adjudicating individual cases but
rather for the education of a scribal and intellectual elite.” They were meant
to foster a sense of justice and an understanding of difficult and borderline
cases.® Their role was descriptive rather than prescriptive,® and their author-
ity was “epistemic” rather than practical.l® Telling examples include the laws
of the miscarrying woman, the woman who crushes a man’s testicle in a brawl,
and the goring ox, which are recurring topics in a number of legal collections!
but should have been rare or pretty unlikely cases in real life; at least there is
no evidence for these cases in legal documents. This suggests that some issues

6 We often think of the law of Hammurapi (ca. 1750 BCE), but there are both earlier collec-
tions, such as the laws of Ur-Namma (ca. 2100BCE) and Lipit-Ishtar (ca. 1930 BCE), and
later, such as the Middle Assyrian laws (ca. 1076 BCE). For easily accessible translations,
see Roth, Law Collections.

7 For an overview which summarizes the various positions and arguments in the debate
over the character of biblical law in relation to other West Asian legal collections, and to
what extent these instructions were (meant to be) applied in actual practice, see Wells,
“Biblical Law.”

8 Westbrook, Tigris to the Tiber, 1:3—20 (originally “Law Codes”); 1:21~71 (originally “Twelve
Tables”); 1119—32 (originally “Codification and Canonization”). For a history of the
research, see Vroom, Authority of Law, 49—75. The issue is much discussed. It was long
ago noticed that extant legal records do not refer to these ancient collections, nor do
they judge according to them or relate to them in any other way. It seems that the legal
collections were not used for judicial purposes. They have been variously understood
as ideological statements, literary exercises dealing with hypothetical problems, or royal
apologia, promoting new rulers. Raymond Westbrook suggested that they come close to
the ancient West Asian scientific lists that present hypothetical and real situations in casu-
istic form and hence were used as a reference, providing precedence that could be drawn
upon for concrete judicial purposes (referring among others to Kraus, “Problem,” and Bot-
téro, Mesopotamia).

9 Lefebvre, Collections; Westbrook, Tigris to Tiber, 29—45.

10  Vroom, Authority of Law, 19—26.

11 Cf Laws of Lipit-Ishtar d—f; Sumerian Laws Exercise Tablet 1-2; Laws of Eshnunna 53-55;
Laws of Hammurabi 209-14, 250—52; Middle Assyrian Laws A8, A21, A50-53; Hittite Laws
17-18, cf. 77a (on miscarrying animals); Exod 21:22, 28—32; Deut 25:11-12.
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were merely theoretical exercises.!? One may even question to what extent our
modern concept of “law” is adequate for such collections.!3

The Deuteronomist describes the wise king as one who internalizes the
Torah, which makes him capable to rule (Deut 17:18-20). Although he is sup-
posed to observe “all the words of this law and these statutes, ... not turning
aside from the commandment, either to the right or to the left,” it is clear that
the point is not that the law provides all the details necessary for judging but
the wisdom necessary for the ability to rule justly: “It shall remain with him and
he shall read in it all the days of his life, so that he may learn to fear the Lord
his God.”

Today it is commonplace to assert that ¢6rd in Hebrew means “guidance,”
“instruction,” or “teaching,” rather than “law” in a judicial sense.!* “Hear, my
child, your father’s instruction (miisar), and do not reject your mother’s teach-
ing (téra),” says Proverbs (Prov1:8). However, along the process of canonization,
the Torah gradually came to be viewed and applied as a legal document. This
transition from formative ideal to normative legislation for a nation can be
understood as the essence of the development which endowed the Pentateuch
with canonical status.!> Michael LeFebvre has outlined the difference between
regarding a text as reflecting customary practices or ideals based on a particu-
lar conception of justice and regarding it as being, in itself, the source of legal
practice. This is a difference between understanding the written law as illus-
trative or binding. In the first case, the written law is not seen as absolute but
as descriptive of justice, which is the actual “law;,” and documenting an already
operating norm. In the second case, the written law is itself understood as abso-
lute law, originating with its publication and often overriding previous norms.!6

At the same time, a normative view need not mean “literal.”’” The point is
that the written law is never identical with actual law as a source of justice dur-

12 Malul, Comparative Method, 127—29; Finkelstein, “Goring Ox,” 17—20. Cf. LeFebvre, Collec-
tions, 10—-11; Westbrook, Tigris to Tiber, 1:7-9. More remotely and by way of comparison,
cf. Seneca the Elder’s Controversiae, theoretical exercises for rhetorical training, at times
based on real or realistic cases, at other times based on contrived situations and fictional
laws. This is, however, quite similar to what Wells suggests for biblical law after having pre-
sented comparative evidence: “some pentateuchal laws reflect ancient Near Eastern legal
practice, and some may or may not” (“Biblical Law,” 242).

13 Bottéro, Mesopotamia; Fitzpatrick-McKinley, Transformation of Torah.

14  For one example among many, see Edelman, Davies, Nihan, and Rémer, Books of Moses,
93-112.

15 For a brief overview, see Kazen, “Role of Law.”

16 LeFebvre, Collections, 23—30. The characteristics are taken from Westbrook, Tigris to Tiber,
1:92—95 (originally “Origins of Legislation”).

17 Cf. Vroom’s criticism of the descriptive-prescriptive dichotomy for being imprecise, argu-
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ing the period in which the Pentateuch is shaped, but actual law is equated with
justice more in the sense of an abstract concept that the magistrate seeks to dis-
cern, and in that process he may be informed by those written legal collections
that his elite education has exposed him to and that may provide examples,
guidance, and precedence.

The interrelationship between the Pentateuchal collections makes it possi-
ble to see how instructions are appropriated and dealt with in actual practice.
Take, for example, the rules about consumption of torn or fallen animals.

You shall be people consecrated to me; therefore you shall not eat any
meat that is mangled by beasts in the field; you shall throw it to the dogs.

Exod 22:31; NRSV

You shall not eat anything that dies of itself; you may give it to aliens resid-
ing in your towns for them to eat, or you may sell it to a foreigner. For you
are a people holy to the Lord your God.

Deut 14:21; NRSV

All persons, citizens or aliens, who eat what dies of itself or what has been
torn by wild animals, shall wash their clothes, and bathe themselves in
water, and be unclean until the evening; then they shall be clean. But if
they do not wash themselves or bathe their body, they shall bear their
guilt.

Lev 17:115-16; NRSV

Comparing these instructions from the Covenant Code, Deuteronomic law, and
the Holiness Code, in what is most probably their chronological order, we see
that although they share a common concern, they result in diverse practices.
Orrather, they interpret a basic rule about not eating carcass in ways that reflect
diverse customary practices. As later versions build on earlier instructions, they
exercise quite some freedom in how they adapt previous rules in their own con-
texts, without being bound by the letter.!®

ing for a more nuanced and more complex understanding of normativity and authority.
Vroom, Authority of Law, 66-73.

18  This is not to say that the Pentateuchal legal collections at large are necessarily shaped
by social circumstances, but development is often driven by inner-scribal exegesis and
interpretation, including borrowing from neighboring cultures and systems within an elite
educational context, as Fitzpatrick-McKinley (Transformation of Torah) has shown. At the
same time, such processes are not isolated from the social and political context.
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It could perhaps be argued that this chain of modifications demonstrates
the importance of the written text, or there would be little need for emen-
dation or rewriting. This does not, however, detract from the descriptive and
custom-based character of these instructions. We must not forget that texts
were produced by scribal elites whose redactions were made to either reflect
current customs or influence them. The populace at large did not read but
depended on the oral interpretation of scribes, who in their turn depended
on public acceptance of the norms they promoted. As Kare Berge has pointed
out, to the populace at large, the Torah was understood “as the hidden, mysti-
fied and magical written basis for the authority of the scribes and priests who
transmitted and interpreted this mysterious document.”® And to the literary
elite, acceptance “may mean accepting the Torah as a source of legal rulings, or
it may refer to treatment of it as a source of wisdom.”?? Aramaic (Qumran) as
well as Greek (Sirach, Tobit) texts from the third and second centuries BCE treat
the Torah more as a source of wisdom than as a repository of legal rulings.2!

3 Transformation and Transition

Scholars generally agree that the Pentateuch received its near-final form dur-
ing the Persian period. During this time, the Persian authorities seem to have
encouraged, sanctioned, and protected local cults and norms. In light of this,
scholars began to entertain the theory that it was the Persian imperial autho-
rization of local law that served as the driving force behind the transformation
of the Pentateuch from instruction to legal code.?? Although Ezra-Nehemiah
indicates Persian authority behind the promulgation of the law,23 this the-
ory has been contested and criticized for making too far-reaching conclusions
based on meagre evidence.2* Persian policy might have given the emerging

19 Berge, “Deuteronomy,” 12.

20 Berge, “Deuteronomy,” 11.

21 Berge, “Deuteronomy,” 13; Collins, Invention, 80—96.

22 Frei and Koch, Reichsidee; Frei, “Authorization”; Cf. Criisemann, Torah; Fitzpatrick-
McKinley, Transformation of Torah; Blum, Studien; Lee, Authority; and somewhat differ-
ently Westbrook, Tigris to Tiber, 1:92—95 (originally “Origins of Legislation”); 11:302 (origi-
nally “Biblical Law”).

23  Ezra712-14, 25-26. Cf. Ezra 10:3; Neh 8-10.

24 See authors in Watts, Persia and Torah. For a slightly different nuance, see Schmid, “Per-
sian Imperial Authorization.” There is no evidence for Persian official registration of local
laws, but on the other hand, the theory never claimed this. Cf. Lee, Authority; Schmid, Old
Testament.
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Pentateuch additional status,?> but to explain its transformation to normative
law we need to look further, and the obvious candidate for this process is the
Hellenistic period.

The Greek understanding of nomos usually has a more judicial meaning than
the Hebrew tdrd and can refer both to universal law and to a city’s constitution.
For the Greeks, law, order, and rationality belonged together. The reforms car-
ried out by the Ptolemies in the third century BCE introduced Greek ideals of
city states governed by written law and, analogously, aimed to integrate native
laws for native courts.26 As with the theory of Persian authorization, the evi-
dence for the influence of Ptolemaic court reforms in Judea is inconclusive,
but a number of factors make this suggestion more likely than that of Persian
authorization.

During the period that follows, we find the earliest texts that begin to attri-
bute a more prescriptive role, or normative authority, to the Torah (Sirach,
1—2Maccabees, the Letter of Aristeas, and perhaps also Ezra-Nehemiah),2? and
the Pentateuch is translated into Greek. As several texts from Qumran show,
torah could still to a certain extent be rewritten, but as the Pentateuch gradu-
ally takes on a more fixed character, its instructions are increasingly understood
as statutory law and are instead supplemented and applied with the help of var-
ious interpretive techniques.

At the same time, this development is gradual, and the evidence is cer-
tainly multifaceted. In many contexts, Greek nomos can still mean ancestral
custom or tradition. Peter Altmann demonstrates this from texts related to
Jews in Ptolemaic Alexandria. In any case, there is no certain evidence that a
Greek version of the Torah was used for intra-Jewish jurisdiction.?8 Jonathan

25  An approach of compromise would suggest some Persian influence but questions a con-
sistent policy. Even when the probably fictional decree of Artaxerxes in Ezra 7 is dated
to the Hellenistic period, the text might reflect some knowledge of Persian allowance for
local norms and cults. At the same time, the character and genre of the Pentateuch does
not by any standards correspond to a constitution.

26  LeFebvre, Collections, 146—82. Cf. van der Kooij, “Septuagint.”

27  However, Sirach still treats the Torah mainly as a source of wisdom, as already stated.
Dating major parts of Ezra-Nehemiah to the Hellenistic period is common (cf. Wright,
Rebuilding Identity).

28  Altmann, “Significance.” Altmann demonstrates that the idea that the Septuagint was
translated for and was publicly acknowledged as a judicial source for Jewish court cases
in Ptolemaic Egypt is not supported by evidence, even though it may perhaps have come
to play such a role later. To the extent that court cases involving Jews are recorded, their
rulings seem to overlap with Greek custom. Influence from the Greek Torah becomes visi-
ble in second-century material from Herakleopolis but is still not reflected in the practical
applications. The Greek Torah did however play a role in group identity, with an empha-
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Klawans points to the lack of clarity and consistency in Josephus’s use of terms
(like nomos, nomima, ethé, and patria) for law and custom — a use which at
times seems quite counterintuitive.2? And in an advanced use of computa-
tional linguistic tool vector space modeling, Ryder Wishart demonstrates that
the lexeme nomos in Paul’s letters is semantically related more to custom than
to command.3? While these examples do not disprove the role of Greek influ-
ence and the concept of nomos for the transformation of the Torah in a more
judicial direction, they confirm the uneven and gradual process character of
this mental and conceptual shift. Such a fluid situation fits our interpretation
of halakic conflicts in the Jesus tradition well, as we shall soon see.

When we reach the rabbinic period, the situation has stabilized somewhat.
The biblical text has settled and is respected as to its letter but negotiated by
an array of advanced interpretive techniques — based on grammar, semantics,
and intertextuality — and including both a high dose of legal formalism and
some strained exegesis. Both the rabbinic middoth and the Philonian or Alexan-
drian allegorical approach are, however, rooted in Greek and Roman literary
and rhetorical methods of interpretation.3!

We can thus see a trajectory of legal development, from torah as instruction
and wisdom to nomos or lex in a Greek and Roman sense, with an extended
period of transition in the middle. This is where both the Qumran texts and
the early Jesus tradition are situated — before the type of legal interpretation
that we find in the rabbinic texts has fully evolved.

4 Qumran Hermeneutics

The texts from Qumran are not all of the same ilk, but in their diversity they
reflect this period of transition. Several key texts, mostly dated to the sec-
ond century BCE, display a variety of interpretive strategies, a continuum of
Scriptural reworking,32 which continued all through the Second Temple period
and illustrates the transition from a formative understanding of the Torah as
instruction and guidance to a normative and more judicial view. As the group

sis on its philosophical and rational significance. Altmann argues that even the Letter of
Aristeas, with its defense of the Judaean nomos and focus on dietary laws, is more intent
on the “rational divinity of nature” (p. 23) than on the law’s legal significance.

29  Klawans, Josephus, 137-79.

30  Wishart, “Torah, Law, or Custom?” The analysis is a bit too technical to summarize here.

31 See for example Alexander, “Quid Athenis et Hierosolymis?,” 101-24; Runia, Philo, 476—-515;
Hidary, Rabbis, 174—215.

32 Cf. Crawford, Rewriting Scripture; Crawford, “Scribal Traditions”; Zahn, Rethinking.
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in Qumran were probably heirs to the priestly scribal guild, they continued to
both create torah and rewrite or revise Pentateuchal texts (e.g. 11QT, 1QapGen
ar, 4QRP; cf. Jub.). In addition to various strategies of updating, other texts dis-
tinguish between law and interpretation (cD, 4QMMT; cf. a similar approach
to prophetic and poetic texts in the pesharim). This is an environment for tech-
niques of halakic exposition to emerge, strategies which do not supersede the
law but interpret and complement it in an independent manner.

It is common to compare Qumran texts with rabbinic and early Christian
interpretations on individual points. The most important differences, however,
regard principles of interpretation. Authority in Qumran was based on con-
cepts of revelation and divinely inspired interpretation of the Torah while the
later rabbis emphasized the role of human activity and exegesis.33 Although
halakic argument in Qumran is older than rabbinic argumentation, it does not
always represent ancient tradition or customary behavior. Close reading, as in
Qumran, frequently gave rise to halakic innovations, opposing earlier custom.
This, in turn, triggered traditionalists to invent strained exegetical arguments
to defend traditional practice.3*

The beginnings of such developments can be traced in the Jesus tradition
and some of the conflict narratives, which we will soon attend to. The full
results, however, are only seen in rabbinic texts that frequently display a legal
formalism, which views divine law as a more-or-less arbitrary basis for behavior
and morality, constantly in need of human interpretation. The predominant
attitude in Qumran, on the other hand, was rather a legal essentialism, see-
ing the Torah as a reflection of divine intent and the order of creation; hence
halakic expansion and innovation become possible through analogy.3> These
observations should not be exaggerated to indicate an absolute dichotomy, but
close attention to historical and ideological principles of halakic development
provides a more correct understanding of the historical context at hand at the
turn of the era. We shall now take a closer look at two concrete examples illus-
trating this development.

33  Cf cD 111, 13-14; Shemesh and Werman, “Halakhah”; Shemesh, Halakhah, 39—71; Jassen,
Mediating, esp. 343—-62; Heger, Cult, 121-45. Cf. also Jassen, Scripture and Law, 18—40.

34 Schremer, “Sealed Book”; Shemesh, Halakhah, 72106, 129—40; Kazen, Scripture.

35  Seen.1for discussion and references.
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5 Two Qumran Examples Compared to Rabbinic Interpretation

The following examples are borrowed from Aharon Shemesh (although they
are also discussed by many others). The first one is the conflicting views on mar-
riage with a niece.36 While the Qumranites forbade it, the rabbis recommended
it, and the earlier Pharisees probably took it for granted. The background is
Lev18:13, which forbids a man to marry his aunt. Since the Torah’s instructions
are always written from a male point of view, nothing is said about a woman
marrying her uncle. From a legal essentialist perspective, the relationship is
analogous: such relationships are intrinsically wrong, and hence a man must
not marry his niece. From a legal formalist perspective, however, things are
wrong because the law (God) has forbidden them, and since there is no explicit
prohibition in this case, a man could marry his niece. But which practice rep-
resents earlier custom? Two texts illustrate this:

And each man takes as a wife the daughter of his brother and the daughter
of his sister. But Moses said: (Lev 18:13) “Do not approach your mother’s
sister, she is a blood relation of your mother.” The law of incest, written
for males, applies equally to females, and therefore to the daughter of a
brother who uncovers the nakedness of the brother of her father, for he is
a blood relation.

cpv, 7-n37

“Qonam that I not marry so-and-so who is ugly,” and it turns out she is
pretty; “... dark,” and it turns out she is fair; “... short,” and it turns out
she is tall — he is permitted with respect to her, not because she was ugly
and became pretty, dark and became fair [or] short and became tall, but
because the vow was mistaken. And there was a case of someone who
vowed from benefit from his sister’s daughter, and they brought her into
the house of R. Ishmael, and they made her pretty. R. Ishmael said to him:
My son, is it about this one that you vowed? He said to him: No! And R. Ish-
mael released him.
m. Ned. 91038

36  Shemesh, Halakhah, 80-95.
37  Transl Garcia Martinez and Tigchelaar, Dead Sea Scrolls.
38  Transl. Goldenberg, in Cohen, Goldenberg, and Lapin, Oxford Annotated Mishnah.
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The first text, from the proto-Qumranite Damascus Document, shows that the
prohibition against marriage with a niece results from a close reading of the
biblical text, which was viewed as normative and searched for its further impli-
cations. The way the argument is shaped suggests that marriage with a niece
was taking place and hence likely to be the earlier custom, while the prohi-
bition advocated for by the Damascus Document is a recent invention. The
second text does not polemicize against the Qumranite view — the distance
between the two texts is several centuries — but provides evidence that the
rabbis took marriages with nieces for granted. There is no hint about the rela-
tionship being unseemly or challenged, and the groom’s initial vow does not
appear to depend on any principled concerns, but he simply found the girl ugly
before her makeover.

Although the texts are not contemporaneous, if the rabbis were to argue
with a Qumranite-like position, they would need to resort to fairly strained
exegetical arguments, since the close reading of the Qumranites and their argu-
ments from Scripture could be seen as quite logical, making a simple appeal
to customary behavior rather unconvincing, especially in view of an increas-
ingly prescriptive and normative understanding of the law. Such examples are
numerous in rabbinic legal texts,39 and we see the beginnings of some such
tendencies when we look at Jesus’ halakic conflicts, to which we will turn in
the final sections.

The second example from Qumran is the well-known question of emer-
gencies on the Sabbath. The Qumranites are usually understood as stricter in
balancing emergencies against the Sabbath commandment than the early Jesus
movement and the subsequent rabbis, but in fact the assumptions differ widely.
The background is the prohibition against work, found in various strands of the
Pentateuch.*? Traditionally, this applied to manual labor, and Scriptural pas-
sages from outside the Torah suggest that business activities were included, too.
Jeremiah prohibits the bringing or taking out, as well as carrying and bringing

39  Atypical example is the development of the rabbinic concept of lifesaving (pigiiah nepes),
as illustrated by the discussion in t. Shabb. 15:11-17, which in the end resorts to some
fairly strained arguments from Scripture. See below for further discussion of this passage.
Another example is the subtle scriptural defenses of grounds for divorce in b. Git. goa and
Sifre Devarim 269 (Deut 24:1). Cf. also the relatively late rabbinic downplaying of hand
impurity and restricting the possibility of food to defile people through ingestion to the
case of a carcass of a pure bird (i.e., one that had died a natural death); cf. m. Tehar. 1:1-3;
Sifra Emor 4 (Lev 22:4—9).

40  Cf. Exod 16:21-30; 20:8-11; 31:12—-17; 351-3; Lev 23:3-8; Num 15:32—36; Deut 5:12-15. For a
thorough discussion of the development of Sabbath law and Sabbath halakah, see Doer-
ing, Schabbat.
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in (Jer17:21-27). The use of the verb 8%* in Exod 16, as well as in Jeremiah, prob-
ably triggered the interpretation of Jubilees, prohibiting bringing in and taking
out from one’s house (2:29—30),*! and the Damascus Document exploits the ter-
minology for elaborating and expanding Sabbath prohibitions (¢D X1, 7-11).42
This shifts the focus from manual labor to the mere act of carrying. Both aspects
are illustrated by the following examples:

No-one should help an animal give birth on the sabbath day. Blank And
if (it falls) into a well or a pit, he should not take it out on the sabbath.
Blank No-one (should stay) in a place close to gentiles on the sabbath.
Blank No-one should profane the sabbath for riches or gain on the sab-
bath. Blank And any living man who falls into a place of water or into a
{reservoir), no-one should take him out with a ladder or a rope or a uten-
sil.

cp x1,13-1743

Let no ma[n] ca[rry out] any vessel or foo[d] from his tent on the day vac
of the Sabbath vac Let no man raise up an animal which falls into the
water on the Sabbath day. And if it is a human being that falls into the
water [on] the Sabbath [day], let him cast his garment to him to raise him
up therewith, but an implement he may not carry [to raise him up on] the
Sabbath [day].

4Q265 71, 4-9**

The texts overlap. Although they deal with Sabbath emergencies, there is no
balancing of emergency against commandment. The question is how to deal
with the emergency within the room provided by the strict interpretation of the
commandment. An animal must not be raised up from water or a pit. A human
being may be saved, however, with the help of garments, as long as no work
is done, not because saving human life overrides the command, but because
in contrast to animals, humans can make use of the clothing (they can climb),

41 This line of interpretation eventually ended up with the rabbinic construction of eruv in
order to allow carrying items within a delineated area.

42 This is also the verb employed and the issue with which the rabbinic discussion in m.
Shabb. 1 is introduced, and it plays a conspicuous role in chapters m. Shabb. 5 and 6. For
a thorough discussion of the interpretation of Jer17 in the Scrolls, Jub., and m. Shabb., see
Jassen, Scripture and Law, 172—215.

43 Transl. Garcia Martinez and Tigchelaar, Dead Sea Scrolls.

44  Transl. Baumgarten, DJD 35.
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as Shemesh has pointed out.*> This makes it possible to save humans without
using working tools (kelim), which explicitly must not be carried.

This is far from the rabbinic principle of life saving ( pigiiah nepes). This prin-
ciple is clearly established in Tannaitic texts (t. Shabb. 9:22 [10:14], 1517 [16:14];
m. Yoma 8:6).46 It is regularly presupposed and appealed to in a formulaic fash-
ion. This can be demonstrated from the elaborate section in Tosefta dealing
with doubts concerning danger to life, which is too extensive to quote here (t.
Shabb. 15:11-17 [16:10-14]). A long list is presented of ambiguous cases consid-
ered emergencies, which overrule the Sabbath. One of these cases concerns a
person who fell into a pit or a well.

If he fell into a pit and cannot get out (M5yH 512 Py MaH Ha1), they let
down a chain (811) to him and climb down (™) and pull him out
(15ym) of there.

t. Shabb. 15:(12)13 [16:10]47

The envisaged behavior is in every regard the very opposite of the Qumranite
rule: tools are carried and manual labor is performed. In the main, these cases
are not argued, except from custom, common sense, and general opinion, until
the last section (15:16-17 [16:13—14]).48 Now justification for the danger of life
overriding the Sabbath is supplied through a chain of arguments, built on the
gal wahomer principle, followed by some strained Scriptural arguments. The
gal wahomer argument focuses on the Temple service and concludes: “Thus
you have learnt that doubt about lives overrides the Sabbath” (15:16 [16:13]).4°
The Scriptural argument centers on Lev 18:5 and points out that the text says
that a man shall live by the commandments, not die.

The commandments were only given to Israel to live by them, since it is
said: “that the human being shall do them and live by them” — [it is said:]
“and live by them,” and not “that he shall die by them.” There is nothing
for you standing in the way of [i.e., there is nothing that takes precedence
over] saving a life (pigiiah nepes) (Wa1 mpa 193 70 (TMPW) 937 77 PR),

45 Shemesh, “Shabbat,” 269.

46 References to the Tosefta are given according to Lieberman with the numbering of the
Vilna edition in square brackets.

47  Transl. Neusner, Tosefta.

48  Note the reference to the opinion of Israelites in general in 15216 [16:12]: NPT 170780 ROR
171Y SR (Lieberman).

49  Transl. Neusner, Tosefta. Heb: .Nawn NR AMT mwal paow nTinb 87 (Lieberman).

DAWA DR AMTY Mwai pavk ATk 87 (Zuckermandel).
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except for idolatry, uncovering of nakedness [sexual sins], and the shed-
ding of blood.
t. Shabb. 1517 [16:14]50

The ways in which the principle of saving life is defended suggest a lengthy pro-
cess of development. Why would such fairly advanced interpretive principles
and exegetical arguments be needed for defending what seems like common-
sense practice? The likely answer is that saving life on the Sabbath had always
been the self-evident custom until questioned by expansionist interpretations
based on close reading and claims for divine inspiration. In such a situation,
rabbis could paradoxically resort to a legal formalism of sorts to protect cus-
tomary behavior and state interpretive principles which would neither have
been needed, nor formulated, at an earlier stage.

Scholars often assert that the Pharisees were more liberal than the Essenes
(Qumran) in balancing emergencies against the Sabbath commandment. But
with a traditional or custom-based understanding of the Torah, there would be
nothing to balance, since there could be no real conflict between the law’s guid-
ance and instruction and its pragmatic application. There would be no need
to outweigh one commandment with another or to defend emergency excep-
tions to some laws by creative exegesis and strained argumentation. The need
to defend the obvious only appears when customary behavior is questioned
and divine authority invoked. Hence the Pharisees may have been forced to dis-
cuss the limits of customary behavior on the Sabbath because of Qumran-like
interpretations and claims, which eventually led to the rabbinic formulation
of a principle of lifesaving, in need of exegetical defense. This, however, was a
comparatively late phenomenon.

6 The Jesus Tradition

Turning to the Jesus tradition and its controversies around halakic issues, the
perspective that has emerged so far causes us to suspect that expressions of
elaborate interpretation and complicated exegesis in the gospels are more
likely to represent their post-7o authors at a time of the emerging rabbinic
movement than the historical Jesus. Essentialist arguments based on creation
and divine intent are more likely to originate in Jesus’ time than discussions
reflecting “formalist” tendencies.

50 My transl.
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One of the problems with analyzing the Jesus tradition is that the various
gospel sources portray Jesus’ attitude to the law in diverging ways.>! In Q, Jesus
upholds the law (cf. Q 16:17),52 while Mark pictures Jesus in a manner that con-
firms his gentile audience’s partly “unobservant” practices, either as in line with
the law if interpreted in Jesus’ way or as weightier matters having priority over
certain points of law (Mark 2:15-17, 18—22; 2:23-3:6; 7:11—23). Matthew does his
best to correct this picture by tweaking Mark’s narrative of Jesus’ teachings and
conflicts on legal issues and combining them with Q into a more responsible
and (proto-)rabbinic direction, fitting them into the state of halakic discussion
known to his audience in the late first century CE (Matt 12:5-7, 11-12; 5:32/19:9;
change of order in 19:4-8; omission of Mark 7:19).53 Although Luke combines
the same or similar sources, he rather presents Jesus’ relationship to the law
within a context that is characterized by piety and faithfulness to the com-
mandments of Jewish law understood as religious custom, ethos (Luke 1:9; 2:22—
24, 27, 41-42; 4:16; 22:39; 23:56). There is no real break with the law until Acts,
and even there only as a result of non-Jews joining the Jesus movement (Acts
10-11;15).3* The Lukan (Q) Jesus does criticize religious leaders (Luke 11:37-54),
but accusations of hypocrisy are not as vehement as in Matthew. The Markan
conflict narratives on handwashing and divorce are omitted.

In spite of their differences, however, the Synoptic sources display similar
ambiguities in their portrayals of Jesus’ attitude to the law. Although Jesus is
understood to have been in conflict with leaders and teachers of law about var-
ious matters, he is not thought to break or invalidate the Torah.55 Only John
turns the Jesus tradition in a clearly anti-nomistic direction by casting Jesus
in constant opposition to the “Jews” and “their law” (John 1:17, 719, 817, 10:34,
15:25). As part of John's christological argument, “the law and the prophets” wit-
ness to Jesus (1:45), but in the symbolic world of the Gospel of John, Jesus not
only fulfills but also replaces the function of the Jewish law.5¢ John’s program-

51 Forthe following, see the comprehensive discussion in Loader, Jesus’ Attitude, esp. 50918,
and Kazen, “Theology of Law,” 385—-90; Kazen, “Biblical Law.”

52 Dettwiler, “Source Q”; Tuckett, “Q.” The preceding verse (Q 16:16) about the law and the
prophets until John cannot be taken to question the law. The juxtaposition of Q 1617
excludes the possibility of any such interpretations (Tuckett, “Q,” 230). Cf. Loader, Jesus’
Attitude, 510.

53 For slightly different nuances on Mark and Matthew, see Cummins, “Torah,” and Konradt,
Christology.

54  Cf. Miller, “Reading Law.”

55  The so-called antitheses in Matthew in no way changes this judgment; cf. Konradt, Chris-
tology, 80—89.

56  For aslightly more benevolent reading, see Loader, “Law in John.”
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matic theological refraction says little or nothing about the historical Jesus’
stance towards Israelite tradition. While the Synoptics are similarly program-
matic and theological, the way they wrestle with their sources makes it very
unlikely that Jesus would have opposed the Torah.57

In tracing the stance of the historical Jesus behind the gospel traditions,
we need to fit him into the state of transition and development that we have
described above, in which various views co-existed, but not any view. Groups
and teachers that held on to earlier and more flexible attitudes to torah as
instruction and guidance would probably not have employed legal formalist or
exegetically strained types of arguments to begin with. Such arguments evolved
only gradually, as the need arose. Some of the more developed arguments
would not even have been available before the Tannaitic period. It is quite
unlikely that in his discussions with Sadducees and Pharisees over torah inter-
pretation, the historical Jesus would, or even could, have employed arguments
following forms and displaying judicial characteristics known only from later
rabbinic literature. The gospel authors of the late first century, however, often
shape their narratives of Jesus’ conflicts and discussions in the light of similar
conflicts and discussions of their own times, thereby imbuing the Jesus tradi-
tion with the characteristics of legal thinking and argument from a slightly later
period or from a slightly different context. For example, Matthew’s versions of
Markan narratives at times display more formalist traits, reflecting interpretive
conflicts between the Matthean communities and the evolving rabbinic move-
ment.>8

The halakic conflicts between Jesus and his adversaries, which characterize
the synoptic tradition, fit remarkably well into the picture of legal development
we have painted so far. There is no need to explain Jesus’ attitude as based on
indifference,%® unique authority,° or even a defense of biblical law against oral

57  Cf Loader, Jesus’ Attitude, especially 518—24.

58  See typically Matthew’s restructuring and expansion of Mark’s narrative of the divorce
question in Matt 19:1-12, which turns Jesus into an exegete introducing an exceptive clause
() émt mopvela). Cf. also Matthew’s restructuring of Mark in Matt 12:1-8 (plucking grain
on the Sabbath), followed by a version of the Q Sabbath healing tradition (Matt 12:9-13),
which together portray Jesus as a responsible rabbinic interpreter of Scripture.

59 Cf. Westerholm, Jesus, 91; Meier, Law and Love, 405-15. | have sometimes been accused
of arguing for Jesus’ indifference, but as I have shown in Kazen, Impurity and Purifica-
tion, 37—41, this is a gross misunderstanding based on the subtitle to my 2002 study Jesus
and Purity Halakhah: Was Jesus Indifferent to Impurity? (please note the question mark).
I have always spoken of a “seeming indifference” from the perspective of some of Jesus’
opponents, based on differences in interpretive perspectives, such as those we are trying
to disentangle in the present article.

60  Again Westerholm, Jesus; cf. Meier, Law and Love, 3, 415, 656. The idea that Jesus claimed
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tradition.®! Jesus can be reasonably seen as representing a customary, tradition-
based, and less judicial stance, as we will see in the following example.

7 The Sabbath in the Jesus Tradition

The Jesus tradition does not, like the Scrolls and the rabbis, address the ques-
tion of uncle-niece marriage, but it does, like them, get involved with Sabbath
halakah. In the well-known cornfield incident (Mark 2:23-28, Matt 12:1-8, Luke
6:1-5), Jesus defends the actions of his disciples by referring to David, who in
an emergency entered the house of God together with his men and ate the
shewbread. This is a narrative precedent acting as a simple analogy. Matthew
however expands on Mark with an analogy about temple priests breaking the
Sabbath that amounts to a gal-wahomer-argument and is explicitly focused
on legal liability, reinforced by a Scriptural quotation. This Matthean move
amounts to an exegetical argument at quite a different level than Mark’s origi-
nal, and makes us suspect a rather late date.

Or have you not read in the law that on the sabbath the priests in the
temple break the sabbath and yet are guiltless? I tell you, something
greater than the temple is here. But if you had known what this means, “I
desire mercy and not sacrifice,” you would not have condemned the guilt-
less.

Matt 12:5—7 NRSV

Matthew’s extended gal-wahomer argument is complicated by the reference
to “something greater” being ambiguous, but we have to leave that question
aside.%? In any case, Matthew seems to justify customary behavior by textual
interpretation, probably against those who wish to introduce stricter practices
based on a close reading of Scripture. Such strategies are known both from early
Christian polemics and rabbinic discussion but are less likely to represent the
historical Jesus.

knowledge of the immediate will of God and hence authority to judge every biblical
command against his own understanding is found in various forms with several post-
Bultmannians. See Banks, Jesus and the Law, 5 (with further references).

61  Often understood as an opposition to Pharisaic innovation. See for example Zaas, “What
Comes Out”; Furstenberg, “Defilement.” Cf. Kazen, Scripture, 290-93.

62 For further discussion, see Doering, Schabbat, 432—36; Kazen, Scripture, 64.
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According to Tannaitic texts, desperate hunger outweighs the Sabbath (m.
Yoma 8:6), but this does not seem to be the case here. The disciples in the story
are portrayed as hungry but not starving. It is more likely that a possibly histor-
ical core reflects a conflict regarding a recent expansion of the basic command
to prepare food in advance (cf. Exod 16:23—29, 35:2—3), into a prohibition against
an earlier custom to eat things found in nature, as exemplified in the Damascus
Document:

No-one is to eat on the sabbath day except what has been prepared; and
from what is lost in the field Blank he should not eat, nor should he drink
except of what there is in the camp.

CDX, 22—2353

Jesus can then be understood to represent an earlier custom for which there
is little reason to provide scriptural justification — unless it is questioned on
scriptural grounds. Such justification does not yet seem to be a pressing issue
for Mark, and the Markan reference to David and his men, whether going back
to Jesus or not, should not be read as an appeal to the later formalized rabbinic
pigiah nepes$ principle, but may be understood as a relatively offhanded ref-
erence to a narrative precedent in one’s cultural and religious tradition for a
pragmatic and commonsense attitude to torah as guidance. This is also how
Mark suggests that Sabbath law should be interpreted and applied in general.
Matthew on the other hand taps into quite another discourse which fits his
own polemical context and point in time and place — a discourse that enters
into exegetical debate about legal liability and tends to obscure the primary
discussion.

With regard to the Sabbath healing stories (Matt 12:9-14; Mark 3:1-6; Luke
6:6—11; 13:10-17; 14:1-6), most scholars refer to the rabbinic pigiiah nepes prin-
ciple. In the Tannaitic texts (t. Shabb. 9:22 [10:14], 1517 [16:14]; m. Yoma 8:6),
however, that principle is applied so liberally that no conflicts would be con-
ceivable had the rabbinic concessions been assumed during Jesus’ time for the
issues we encounter in the gospel conflict stories. There is no room to include
a discussion of the healing issue itself: when, why, and how healing on the Sab-
bath would have been disallowed.6* We will limit ourselves to the supporting
animal-in-the-pit-arguments which we find in the Jesus tradition, supposedly
stemming from Q.

63 Transl. Garcia Martinez and Tigchelaar, Dead Sea Scrolls. Cf. Philo, Mos. 2.22. Doering,
“Sabbath Laws,” 211-13.
64  Cf.Doering, “Sabbath Laws,” 226—48; Doering, Schabbat, 442—76; Kazen, Scripture, 84-100.
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He said to them, “Suppose one of you has only one sheep and it falls into
a pit on the Sabbath; will you not lay hold of it and lift it out? How much
more valuable is a human being than a sheep!”

Matt 12:11 NRSV

Then he said to them, “If one of you has a child or an ox that has fallen
into a well, will you not immediately pull it out on a sabbath day?”
Luke 14:5 NRSV

As we have already seen, the Qumranites would have answered no. Interest-
ingly, the rabbis of the Tosefta would have agreed with the Qumranites regard-
ing animals: “[f]or a beast which fell into a pit they provide food in the place in
which it has fallen, so that it not die” (t. Shabb. 14:3 [15:4]).65 The same stance
is probably indicated by the Mishna, too. The relevant passage (m. Betzah 3:4)
refers to other holidays (210 0v), but Sabbath rules are assumed. The liberal
principle of lifesaving apparently did not apply to animals, only to humans.
The Q tradition, however, assumes a positive answer from the ordinary person
also regarding animals.

Just as the fighting woman, tearing the testicles of her man’s enemy (Deut
25:11-12), wasn't the typical crime in ancient Israel, so too falling into pits
wasn't the most common accident during the Second Temple period — unless
we envisage a Pythonesque moon-like landscape sprinkled with craters full of
human and animal stumblers patiently waiting to be either lifted up, fed in
situ, or left to die by groups of surrounding and endlessly discussing rabbis.
These are not frequent incidents but classical school examples used to probe
the limits for legal interpretation and application. Such examples could be used
through many centuries, as we see with the animal-in-the-pit, but the prin-
ciples, abstractions, and interpretive methods used for carving out solutions
differed greatly over time.

The simplified view that Jesus was more liberal than the Pharisees, who in
turn were more liberal than the Essenes or Qumranites in balancing emergen-
cies against the Sabbath commandment is misleading and contributes next to
nothing to our understanding. In part, the rabbis and the Qumranites agree on
animals not being lifted up, because they have similar definitions of prohib-
ited work, and Sabbath law is understood as binding in a strict sense. But the
later rabbis had interpretive tools to mitigate this, partially even for animals

65  Transl. Neusner, Tosefta. Heb: 5awa mmpna 1o nb pww 1an 7inb abaiw nnna
.Mnn 85W (Lieberman)
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(although not with recourse to the lifesaving principle), as the legal fictions
in m. Betzah and the corresponding tosefta indicate,56 and in particular for
human beings, with their developed concept of lifesaving ( pigitah nepes) as an
overriding principle, supported by advanced exegesis, with traits of legal for-
malism.57

As for the Pharisees contemporary with Jesus and his earliest followers, we
simply don’t know. But given the state of transition and the variety of possible
understandings of the role and character of torah, there is reason to think that
they would have answered “yes” together with the majority of the people to the
question posed by Q’s Jesus — who might well be close to the historical Jesus
on this point. After all, this was how Sabbath law had been understood and
applied for a long time, and one needed no developed principle of lifesaving
and no particular exegesis to make the obvious choice. Even the Hasmonean
elite had fought in self-defense on the Sabbath.68 Why should the general pop-
ulace let cattle and comrades perish because of a counterintuitive application
of the practical guidance provided by the Torah? Such a pragmatic stance also
rested on a legal essentialism of sorts: the point of divine instruction was to
proscribe regular working activities.

66  m.Betzah 3:4; t. Betzah 3:2. There is no room for discussing the details here, but the point
of these examples of legal fiction is to make it possible to pull out an animal by combin-
ing a number of actions, some of which overrule the Sabbath or festive days: pulling up a
human being on a Sabbath or festive day, examining a sacrificial animal for blemishes on
a Sabbath or festive day, slaughtering and cooking an animal on a festive day, and slaugh-
tering and eating an animal assigned for sacrifice but disqualified because of a blemish.
See further Kazen, Scripture, 92—94.

67  Asdemonstrated by our discussion of t. Shabb. 15:11-17 [16:10-14] above.

68  The question of warfare and self-defense on the Sabbath is complicated. First Maccabees
describes how a thousand people were massacred because they refused to defend them-
selves on the Sabbath, whereupon Matthias and his fighters decide to fight in self-defense.
The story is retold in Josephus, Ant. 12.272—77, and the ban is reflected in Jub. 50:12—13 and
in 1QpHab x1, 4-8. Josephus claims that only self-defense was allowed (Ant. 14.63). This is
often taken to indicate that abstaining from warfare on the Sabbath was ancient custom
and that self-defense was not allowed before the Maccabean period (cf. Doering, Schab-
bat, 537—65; Doering, “Much Ado,” 231). I find it much more plausible, however, to regard
the ban against warfare as a relatively recent innovation. It is not indicated anywhere in
the Hebrew Bible, and several biblical narratives seem to imply fighting on the Sabbath
without the authors or redactors taking notice. Jonathan Klawans suggests that the ban
against warfare on the Sabbath was a late Second Temple expansion by pietist groups that
wanted to clarify Scripture, while biblical law and earlier practice just assumed that fight-
ing would take place (Klawans, Josephus, 15358, 283-86). Such a reconstruction also fits
the general paradigm that this article advocates.
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8 Conclusion

These are just a few out of many possible examples. We could also have dis-
cussed divorce halakah, practices of sanction and reproof, vows, or purity, for
that matter. The examples we have offered demonstrate that the Jesus tradition
often comes close to the legal essentialism in Qumran but draws very differ-
ent conclusions. The often-pragmatic applications bear some resemblance to
later rabbinic lenient rulings, but almost completely without their theoreti-
cal underpinnings, formalist arguments, and advanced exegetical techniques.
Some of the gospel traditions, reflecting further developments towards the end
of the first century, lean in that direction, Matthew more so than Mark. But the
underlying Jesus tradition suggests very little of such developments. After all, a
less judicial and more sapiential understanding of torah was deeply rooted in
Israelite culture and society and did not lose its grip so easily or quickly.

Jesus and his first followers were certainly not the only retainers of a tradi-
tional or custom-based understanding and interpretation of torah. They proba-
bly gave voice to the views of many ordinary people. And their main adversaries
or discussion partners, the only ones who play any major role in the gospel tra-
ditions, were probably not very far removed from such an understanding either.
The Pharisees seem to have been the only known group enjoying some substan-
tial support from the populace.5® Whether they are addressed by some of the
polemical texts from Qumran, like 4QMMT, is debated, but if we don’t assume
that they shared the developed understanding of judicial authority, the legal
formalism, and the advanced interpretive techniques of the later rabbis, only
reflecting the preliminary stages of some of their viewpoints, the picture fits
the landscape much better. Within this landscape, various views coexisted, and
groups leaned and moved in different directions. This could cause conflict, but
for Jesus and his early followers there was no conflict between the Torah’s guid-
ance and its pragmatic application, only with its judicial transformation and
formalist interpretation.
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